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Arising out of Order~In-Origina1‘ No. ZL2405230118875 dated 09.05.2023 passedq

(%) | by The Assistant Commissioner, CGST & CX, Div-II - Vatva-1, Ahmecdabad
~ South. :
T

GUJarat 382445

(ii)

i) !

1 President, as the case may be, of the Appellate Tribunal enters office, whichever-is later.

Name of the Appellant Name of the Respondent

IVl/s Clrwmd Packaging Machinery,

The Assistant Commissioner, CGST & CX, Div-il -
1902, GIDC Estate, GIDC Vatva, Ahmedabad, | '@ " sioner,

Vatva-1, Ahmedabad South
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i Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
_authority in the following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
lin the cases where one of the issues involved relates to place of supply as per Section

109(5) of CGST Act, 2017.

‘State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGS’I‘ ‘Act other |
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

/\ppcal to the /\ppc]late Tribunal shall be filed as prescribed under Rule 110 of CGST
. Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,

_| subject to a maximum of Rs. Twenty-Five Thousand.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appeliate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110

of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against

i within seven days of filing FORM GST APL-05 online.

! Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017

alter paying - )

(i) Full amount of Tax, Interest, IFine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(i1) A sum cqual to twenty five per cent of the remainingamount of Tax in dispute,
in addition to thc amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

The Central Goods & Scrvice Tax (Ninth Removal of Difficulties) Order, 2019 dated
1 03.12.2019 has provided that the appcal to tribunal can be made within three months
f from the dale of communication of Order or date on which the President or the State
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IFor claborate, detailed and latest provisions relating to filing of appeal to the appellate
authority, the appellant may refer to the websitewww.chic.gov.in.
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F.No. : GAPPL/ADC/GSTP/3274/2023

ORDER-IN-APPEAL

Brief facts of the case ::

M/s. Cirwind Packaging Méc:hinery, 1902, -GIDC Estate, GIDC Vatva,
Vatva, Ahmedabad, Gujarat -. 382445, (hereinafter referred as ‘appellant’) has
filed the - present appeal on- 08.08.2023 against the Order No.
Z12405230118875 dated 09.05.2023 passed in the Form-GST-RFD-06
(hereinafter referred as ‘impugned order) rejecting refund of Rs.2,90,960/-,
issued by the Assistant Commissioner of CGST & C. Ex., Division - II - Vatva-
1, Ahmedabad South Commissionerate '(hereinafter referred as ‘adjudicating
authority’). ;
2. The facts leading to this case are that the appellant is engaged in
the business of Manufacturing and Trading of Machinery and Machinery Parts.
The appellant vicie Form GST RFD 01 (having ARN AA240323026097L dated
09.03.2023) applied for réfuﬁd of CGST amounting to Rs. 2,90,960/-. Further,
while filing refund application the appell;uit 'had wrongly uploaded the 54
invoices of other firm in' GSTR-1 rétiwn of the month of January 2022.
However, they filed GSTR-3B correctly and made payment of tax accordingly.
While filing GSTR-1 return of feb-2022, they made amendments towards

3. While verification of refund claim, it was noticed that in table 9A of

the GSTR-1, there were showing only number of invoices i.e. 54 for amendment
but not any details regarding turnover and tax were showing. Therefore, the
SCN dated 08.05.2023 with remarks of "Amendments as mentioned in refund
application does not reflect in the GSTR-1 return of Feb-2022." was issued to

the claimant. The impugned Show Cause Notice has been adjudicated by the
adjudicating authority vide the impugned order dated 24.05.2023. The

adjudicating authority has passed the impugned order, which is briefly

summarized as below:

- that in table 9A of the GSTR-1, there were showing only number of
invoices i.e. 54 for amendment but not any details regarding turnover
and tax were showing;

- While going through the refund claim and reply submitted by the
claimant to the SCN, it is noticed that the details of the amendments in

table 9A of the GSTR-1 return of feb-2022 were not seen. The table 9A
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of the GSTR-1 return for feb-2022 (as submitted by the claimant)
contains only number of invoices i.e..54 with zero value and tax;
the list of 54 invoices (with zero value and tax) were found in the table
B2BA of GSTR-1 as downloaded on the system. Further, GSTR-2A for
the month of feb-2022 of one of the recipient taxpayers of the claimant,
having GSTN NO. 24AATFS3854P1.ZA falling under jurisciction, of this
office was checked and found that there was no effect of amendment in

the table B2BA of GSTR-2A for the month of feb-2022 as the said table
was NIL. '

Being aggrieved with the impugned order .the appellant has

preferred the present appeal on the-following grounds of appeal: 4

that the Impugned Order passed by the Ld. officer, to the extent il is
against the Appellant, is ex-facie erroneous and bad in law, and the

same is liable to be set aside;

that even if the Ld. officer‘ issued a Show Cause Notice as
contemplated in Rule 92, the notice mentions the description for
iziadmissibility of refund as 'Other'. The Ld. Officer did not provide any
other explanation or attachment apart from the above mentioned- GST
RFD 08 notice which clearly renders the Show Cause Notice as vague

and not permissible;

that the proviso to Rule 92(3) specifically states that no application for
refund shall be rejected without giving the applicant an opportunity of
being heard; that the Impugned Order is issued in gross violation of the
principles of natural justice as the Appellant was not provided the
opportunity to provide clarifications/explanation against the alreacy
vague allegations raised in the SCN on the basis of which‘the refund

was supposed to be denied. Even though the SCN mentions that the
appellant was directed to appear before the Ld. Officer on 09/05/2023

at 11.43 am, when the appellant actually appeared before the Ld.
Officer, no Personal hearing was recorded by Ld. Officer and the officer
passed the impugned order on 09/05/2023 at 12.34 pm. This, in effect,
is as good as no opportunity of being heard was provided. The
Appellant hence submits that the Ld. Officer did not grant any personcl
heézring to the Appellant to substantiate that the Appellant is entitled to

refund, and refund has been rightfully claimed. The passing of an order

“without giving an opportunity of being heard is grossly bad in law;




: F.No. : GAPPL/ADC/GSTP/3274/2023
- that the appellant, at the time of filing the refund application had
submitted the following documents to substantiate the claim of refund

of excess payment of tax for the month of February 2022:

e Form RFD 01 along with Statement 7 as per Rule 89(2)(k)

o Audited Balance Sheet and Profit and Loss Account for FY 2021-22

e CA Certificate as per Rule 89(2)(m) |

e Relevant Extract of Circular No. 125/44/2019 -GST

o Forwarding letter explaining the exact reason of refund.

e GSTR 1 and GSTR 3B for the months of January 2022 and February 2022.
o Refund Summary explainiug the calculation of refund.

s Sales Register for FY 2021-22.

e Undertaking under Rule 89(2)(1) .

o Undertaking regarding Section 16(2)(c) and Section 42(2).

- that the at the time of submission of refund application, the appellant
was required to only 'submit: the documents as speciﬁéd in Circular
125/44/2019 -GST and the appellant humbly submits that the
appellant had provided all the relevani documents accordingly;

- that they had made a mlstake in the GSTR 1 of January 2022 by
uploading 54 mvozces pertammg to our szster concem Czrwznd Machine
Mfg Co having GSTIN 24AABFC0468MIZZ Thereafter we corrected our
mistake in February 2022 GSTR 1 wherein we nullified the invoices in
B2B Amendments Table of our GSTR 1 for February 2022. We have
uploaded the B2B Amendments table of GSTR 1 for February 2022

which shows all 54 invoices as nulhf ied; that there is no other option or
ﬁmctzonalzty to delete the invoices already uploaded in the GSTR 1 of
previous months apart ﬁom nullifying the said invoices by making all
their amounts as Nil; that there was no option to pass credit notes
against the said invoices as those invoices were never issued by our
firm in the first place. The said invoices were only and only uploaded in
our GSTR 1 of January 2022 by the mistake of the accountant and
return fling executive; '

- that we have also uploaded the GSTR 1 vs GSTR 3B comparison as per
our GSTN portal which clearly shows that a tax amount of CGST Rs
1,42,203/- SGST Rs 1,42,203 and IGST Rs 6,557/- has been paid in
excess during the year. Further, we have also uploaded the GSTR 1
and GSTR 3B of January 2022 of our sister concermn Cirwind Machine
Mjfg Co.

- The GSTR 1 of Jan 2022 contains the same 54 invoices which have
been uploaded in the GSTR 1 of Jan 2022 of our firm. Further, the
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GSTR 3B of our sister concern clearly shows that a same amount of tax
as contained in the GSTR 1 pertaining to the 54 invoices has been
discharged in the GSTR 3B amounting to CGST Rs 3,71,531, SGST Rs
3,71,531 and IGST Rs 4,43,113. Thus, the requisite tax for the said 54
invoices has been duly discharged by our sister concern. '

- Further, we have already provided our audited Profit and Loss account
earlier which perfectly matches with our sales register. None of the 54
invoices features in our sales register. Thus, this is enough evidence
that the 54 invoices never belonged to oul; company and as éxplained
above, the requisite tax for the said 54 invoices has been duly
discharged by our sister concérn.

- Further we have also attached herewith GSTR 1 for entire FY 2021-22
of out sister concern wherein we have also highlighted the 54 invoices
which have been duly reflected in GSTRI of Jan 2022 by our sister
concern. Thus, as evident from the above, our tax has been paid in
excess for February 2022 wherein we have made tax payment for our
invoices of January 2022 once again. '

In view of the above the appellant requested to consider their claim '

and grant the refund at the earliest.

Personal Heari:gg :

5. Personal Hearing in the matter was fixed on 21.11.2023 and

08.12.2023. Hearing through virtual mode held on 08.12.2023. Mr. Snehal

A, T W\
m “"m?fx* {hakkar, Chartered Accountants appeared on behalf of the ‘Appellant’ as

Lithorized representauve During P.H. they have stated that the SCN is given
iithout any specific grounds and it mentioned as “other” only. Further SCN is
adjudicated without assigning any P.H. or following Principle of Natural
Jujstice. On merit, he further reiterated the written submissions and submitted
that in Annual Return GSTR-9 also the refund due to mistake has been’

reflected. At the time of filing refund all documents submitted as per Circular

125/2019. In view of above requested to allow appeal.

Discussion and Findings :

6. I have carefully gone through the facts of the case available on
records, submissions made by _'the ‘Appellant’ in the Appeal Memorandum
dated 09.08.2023. At the outset, it is observed that in the impugned order
refund claim of Rs.2,90,960/- was dcﬁiéd on the ground that in table 9A of the
GSTR-1, there were showing only number of invoices i.e. 54 for amendment but
not any details regarding turnover and tax were showing. Further the details of
the amendments in table 9A of the GSTR-1 return of feb-2022 were not seer.
The table 9A of the GSTR-1 return for feb-2022 contains 4only number of




F.No. : GAPPL/ADC/GSTP/3274/2023
invoices i.e. 54 with zero value and tax. The list of 54 invoices (with zero value
and tax) were found in the table B2BA of GSTR-1 as downloaded on the
system. Further, GSTR-2A for the month of feb-2022 of one of the recipient
taxpayers of the claimant, having GSTN NO. 24AATFS3854P1ZA falling under
jurisdiction, of this office was checked and found that there was no effect of
amendment in the table B2BA of GSTR-2A for the month of feb-2022 as the
said table was NIL.

7 In view of the above the appellant contended that at the time of
filing the refund application they had submitted the all the documents, as
specified in Circular 125 /44/2019 -GST to éubstantiétte the claim of refund of
excess payment of tax for the month of February 2022. Further, it is observed
that while filing refund application the appellant had wrongly uploaded the 54
invoices of other firm in GSTR-1 return of the month of January 2022. While
filing GSTR-1 return of feb-2022, they made amendments towards wrongly |
uploaded invoices in feb-2022 GSTR-1 return and nullified the wrongly
uploaded 54 invoices but while filing the GSTR-3B return for the month of feb-
2022 they made payment of tax for Jan-2022 and Feb-2022 both. Therefore,
the appellant made excess payment of Rs. 2,90,960/-.

Further, I find that the appellant has submitted in grounds of
al that the Impugned Order is issued in gross violation of the principles of

iral justice as the Appellant was not prov1ded the opportunity to provide
‘ .1f1cat1ons/ explanation agamst the already vague allegations raised in the
on the basis of which the refund was supposed to be denied. Even though
the SCN mentions that the appellant was directed to appear before the Ld.
Officer on 09/05/2023 at 11.43 am, when the appellant actually appeared
before the Ld. Officer, no Persoﬁal hearing was recorded by Ld. Officer and the
officer passed the impugned order on 09/05/2023 at 12.34 pm.

9. Considering the above facts, I find that the appellant has given
compliance to the ground mentioned in the SCN. In this case the claim was
rejected only on the ground that copy of invoices not uploaded. Therefore, it
transpires that there is no dispute with regard to refund amount. It is observed
that the refund claim rejected on the sole ground of copy of invoices not
uploaded is not proper. Further, the appellant is contending that they have
furnished all the documents as specified in Circular 125/44/2019-GST. In
view of foregoing, it is observed that the refund claim rejected by the
adjudicating authority on the ground of ‘copy of invoices not uploaded’ is not
proper and in such situation substantial benefit of refund claim cannot be

denied.
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10. Further in view of legal provisions, “no application for refund shall
be rejected without giving the applicant an opportunity of being heard”. In the
instant case, on going through copy of the impugned order, it is observed that
there is no evidence available on records that in the impugned ord'er' an
opportunity have been given to the appellant to be heard in person or
conducted any personal hearing before passing the impugned order / rejecting
the refund claim. This is evident that the adjudicating authority has concluded
the refund . matter without giving an opportunity of being heard to the
appellant. Therefore, it is observed that the adjudicating authority has violated
the principle of natural justice in passing the impugned order under which
rejected the refund claim without giving the appellant a reasonable opportuni'ty
of being heard in terms of Rule 92(3) of the CGST Rules, 2017.

11. In view of above discuséions, the impugned order passed by the
adjudicating authority is set aside for being not legal and proper and
accordingly, I allow the appeal of the "Appellant" without going into merit of all
other aspects, which are required to be complied by the claimant in terms ol
provisions of the CGST Act, 2017 and rules made thereunder. The ‘Appellant' is
also directed to submit all relevant documents/submission before the

. adjudicating authority. Accordingly, allowed the appeal to that extent only.:

erfteranat T b 78 ardfter vt Fererr g R ) R s &1

The appeals filed by the appellant stand disposed of in above terms.

o
(Adesh Kumar Jain)
Joint Commissioner (Appeals)
Date:12.12.2023

Attested

(Sandheer Kumar)
Superintendent (Appeals)
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By R.P.A.D. %"
TO, W,

M/s. Cirwind Packaging Machinery,
1902, GIDC Estate, GIDC Vatva,
Vatva, Ahmedabad, Gujarat - 382445.

Copy _to: ;

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

3. The Commissioner, CGST & C. Ex., Ahmedabad-South.

4,

The Deputy/Assistant Commissioner, CGST & C, Ex, Division - I -
Vatva-1, Ahmedabad South Commissionerate

The Additional Commissioner, Centra! Tax (System), Ahmedabad North.
Guard File.

P.A. File.
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